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 1.  TIME:  9:00   CASE#: MSC16-02269 
CASE NAME: HATWIG VS. SMART & FINAL 
HEARING ON MOTION TO/FOR APPROVAL OF PAGA SETTLEMENT FILED BY 
ASHLEI-MARIE E HATWIG 
* TENTATIVE RULING: * 
 
 Ashlei-Marie Hatwig moves for approval of the settlement of her PAGA suit against 

Smart & Final Stores LLC. 

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging violations of the Labor Code concerning 

failure to provide appropriate seating.  Plaintiff alleges that she and other cashiers at Smart & 

Final’s approximately 250 California stores were denied appropriate seating while performing 

their duties. 

The total settlement payment is $500,000.  This is composed of $284,584 in PAGA 

penalties (of which 75% will be paid to the LWDA, and the aggrieved employees will receive 

25%), $166,666 in attorney’s fees, $34,000 in costs, (the agreement says $32,000) and $14,750 

in settlement administration costs.  The employee share of the PAGA penalties will be 

apportioned among the aggrieved employees based on the number of pay periods they worked 

at Smart & Final during the relevant time period.  The Settlement Administrator, CPT Group, Inc. 

will undertake the tasks of locating employees and disbursing payments, for the set flat fee.  

Uncashed checks will be provided to Legal Aid at Work.  The settlement also includes a $10,000 

service payment to plaintiff, which would be deducted from the employees’ share of the PAGA 

payments. 

The settlement recognizes that there are other PAGA cases raising the seating issue 

against Smart & Final.  One in particular, Bruns v. Smart & Final (Merced County Superior 

Court, No. 18CV-03342), was set for a settlement hearing on October 7, 2020.  If that settlement 

is approved, the parties agree that it would resolve plaintiff’s claims in this case starting October 

16, 2016.   

The settlement also provides for prospective equitable relief in the form of a “Seating 

Pilot Program” at five stores over the next two years, under which feasibility of seating at cashier 

stations will be investigated. Defendant retains all control over the program, as well as 

determining “the manner in which it implements seating at its California stores, if any, or any 

changes to its seating policies and practices, if any.”  The Court will maintain jurisdiction over 

implementation of this program.  Some efforts may be made to coordinate other seating cases 

with the Court’s supervision of this matter. 

Plaintiff also personally releases her wage claims, including a variety of claims that are 

not raised in the complaint. 

B.  Standards for Review of a PAGA Settlement 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   10/22/20 

 
 

- 2 - 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 

(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 

bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 

at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 

penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 

employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 

the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 

underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that “a 

court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  

Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C. Application to this settlement 

As plaintiff explains in some detail, seating cases are a challenging subset of PAGA 
cases, because there is relatively little appellate guidance, results in the trial courts have varied, 
and they are fact-intensive.  This not only creates a risk that plaintiff will not prevail, it reduces 
the potential penalties. 

The Seating Pilot Program provides some benefit to employees, but given defendant’s 
control over the design of the program and any subsequent implementation of its findings, it is 
difficult to determine the extent of such benefit.  At this point, the Court presumes that the 
Program will be undertaken good faith, and it has the potential, at the least, to provide valuable 
information that would assist the parties, and others, in evaluating seating issues. 

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action is 

may recover attorney’s fees.  Plaintiffs seek one-third of the total settlement amount as fees, 
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relying on the “common fund” theory.  This theory does apply here, and counsel have offered 

substantial bases for the award, i.e., risk in a contingency case, significant litigation, and a good 

result.  While this case is not a class action, even a proper common fund-based fee award 

should be reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 

1 Cal.5th 480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to 

determine whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated 

by means of a lodestar cross-check is extraordinarily high or low, the trial court should consider 

whether the percentage used should be adjusted so as to bring the imputed multiplier within a 

justifiable range, but the court is not necessarily required to make such an adjustment.”  (Id., at 

505.)  (Plaintiff has cited some authority from federal district courts indicating that such an 

analysis is not necessary, but this Court adheres to Lafitte.)  Counsel has provided such an 

analysis, identifying 554.1 hours of attorney time to date, and setting forth hourly rates based on 

the experience of the individual attorneys.  The calculated lodestar is $392,448.50.  Thus, the 

fee sought is less than one-half of the lodestar.  It is reasonable. 

As to the potential funding to Legal Aid at Work, if this were a class action, counsel 

would be required to comply with Code of Civil Procedure section 382.4, which provides that 

counsel must “notify the court if the attorney has a connection to or a relationship with a 

nonparty recipient of the distribution that could reasonably create the appearance of impropriety 

as between the selection of the recipient of the money or thing of value and the interests of the 

class.”  Although that requirement does not directly apply in this case, this Court views it as an 

appropriate consideration in a PAGA case, and requests that counsel provide such a statement.  

In support of her request for a $10,000 service payment, Ms. Hatwig has submitted a 
declaration in which she summarizes her work on the case, but does not estimate her hours.  
She also notes that she has released any individual claims she may have, but nothing indicates 
whether she had any particular claims other than those shared with the other aggrieved 
employees.  While such awards are common in class actions, the Court is not aware of any 
authority authorizing them in a PAGA case.  Moreover, considering the factors discussed by the 
court in in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807, 
plaintiffs have provided little specific information to justify the requested payments.   

The statute does not expressly address how the 25% plaintiff’s share of the penalties is 
to be allocated among all of the aggrieved employees.  (Iskanian v. CLS Transp. Los Angeles, 
LLC (2014) 59 Cal.4th 348, 382.)  One court has held, however, that the entire 25% share of 
penalties could not be awarded to the plaintiff.  (Moorer v. Noble L.A. Events, Inc.  (2019) 32 
Cal.App.5th 736, 742-743.)  In Moorer, the plaintiff had claim worth about $9,500, yet was 
collecting penalties of $148,000, and keeping the entire employee share, causing the court to be 
concerned that the plaintiff had lost sight of the fact that the purpose of the action is to benefit 
the public, not private parties.  These amounts do not pose that concern.  Accordingly, the 
deduction of a $10,000 “award” to plaintiff from the employees’ penalty share is permissible 
under the circumstances of this case. 

D.  Conclusion 

Hearing required.  The Court is inclined to grant the motion to approve the settlement, 

with two conditions:  (1) A statement concerning counsel’s relation to Legal Aid at Work (if any), 
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should be provided; and (2) the result of the settlement approval in Bruns must be provided, so 

that the appropriate modification in this settlement can be made.  Counsel can report on these 

two issues at the hearing, and any necessary supplementation of the record can be scheduled.  

When these issues are resolved, counsel is to prepare an order incorporating the terms of the 

tentative ruling.  The order should include a date for a compliance hearing, obtained in 

consultation with the Department’s clerk, to be set at a time after which counsel expect that the 

funds will have been distributed.  $5,000 of the attorney fee award shall be held in counsel’s 

trust account pending the compliance hearing. 

 

  

  
 2.  TIME:  9:00   CASE#: MSC17-01600 
CASE NAME: TOVAR VS NIR WEST COAST 
HEARING ON MOTION TO/FOR FINAL APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY JAVIER VEGA TOVAR 
* TENTATIVE RULING: * 
 

 Plaintiff Javier Tovar moves for final approval of their class action and PAGA settlement.  
On December 11, 2019, the Court issued a tentative ruling requiring further documentation 
before a ruling could be made.  A hearing was held on December 12, after which the Court 
directed that (1) financial information concerning defendant be provided to the Court for in 
camera review; and (2) plaintiff’s counsel file a supplemental declaration addressing certain 
issues identified by the Court.  Counsel provided the required information, and the Court granted 
the motion on December 12, 2019. 

Background: 

The original complaint was filed August 25, 2017.  The operative Second Amended 
complaint, includes seven causes of action:  failure to pay minimum wages, failure to pay for all 
hours worked, failure to pay overtime wages, failure to provide meal periods, waiting time 
penalties, failure to provide accurate wage statements, and failure to provide timely wage 
statements.  The First amended complaint, filed August 7, 2018, added a cause of action for 
civil penalties under PAGA.  The second amended complaint, filed October 22, 2019, after the 
settlement had been reached, added a cause of action for failure to provide rest periods. 

The agreement, reflected in a “Joint Stipulation of Class Settlement,” provides a 
settlement class consisting of construction employees performing roofing work during the Class 
Period (August 25, 2013 to November 1, 2019), consisting of 204 persons.  A gross settlement 
of $485,000, non-reversionary (including a credit for $5,000 for money already paid to some 
employees), will be paid to the Settlement Administrator.  (Stipulation, Par. 14(c).)  The gross 
settlement amount, however, will be paid over time: $40,000 paid by October 1, 2020, followed 
by 36 payments of $10,000, paid on the 15th of the month each month after preliminary 
approval is entered.  In the event of non-payment, “[p]laintiff will have the option to file a 
Stipulation of Judgment with the Court if Defendant has failed to make timely payments of the 
monthly settlement amount for three (3) consecutive months and after Plaintiff have given 14 
days’ written notice to Defendants of the default.”  (Stipulation, Par. 14(d).)  An additional 
payment of $80,000 paid later based on Defendant’s income during 2019, 2020 and 2021, to be 
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paid after filing of tax returns for those years.  (Stipulation Par. 14(d)(1).)  The employer’s share 
of payroll taxes on the wage portions of the payments will be paid by Defendant, separate from 
the gross settlement amount.  (Stipulation Par. 14(e).) 

PAGA penalties would be $24,000, resulting in a payment to the LWDA of $18,000.  A 
class representative incentive payment to Mr. Tovar only would not exceed $10,000.  Settlement 
administration costs are estimated at $20,000, and shall not exceed that amount. (Stipulation, 
Par. 14(i).)  Litigation costs would not exceed $19,000.  Attorney fees would not exceed 30% of 
the fund, i.e, $145,000.  The net recovery for class would be $272,500. 

The notice to the class is provided, and the class members will not be required to file a 
claim.  Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  (Stipulation, Par. 28.)   

Checks would be mailed to the class members in three installments.  The first would be 
paid within seven days after the settlement fund reaches $160,000.  (Stipulation, Par. 25.)  (This 
would appear to be one year after preliminary approval.)  A second installment would be paid 
within seven days after the settlement fund reaches $320,000.  The third installment will be sent 
after all installment payments have been received, i.e., 36 months after final approval.  Fees and 
costs will be distributed proportionately with each set of payments to the class.  If a check has 
not been cashed within 90 days, it would be cancelled (after sending a reminder postcard to the 
class member 30 days earlier).  (Stipulation, Par. 14(f).)  The additional funding for payroll taxes 
would be paid “at the time of each distribution.”  (Stipulation, Par. 24.)  If negotiated checks are 
less than 95% of the settlement fund, the uncashed amounts will be paid to the remaining class 
members on a pro rata basis.  (Stipulation, Par. 29.)  If greater than 95% of the fund, the 
remaining funds would be paid to the Impact Fund as a cy pres recipient.  (Id.) 

Counsel’s declaration attests that the LWDA was given notice of the proposed 
settlement at the same time the moving papers were submitted to the Court. 

Since preliminary approval, settlement administrator CPT Group has mailed notice to 
194 class members.  14 packets were returned as undeliverable, and new addresses were 
located and new notices sent.  There remain only 4 returned packets.  No recipients have 
disputed their calculated work-weeks, and no objections have been received. 

Legal Standards: 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of meaning class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
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settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America  (2006) 141 
Cal.App.4th 48, 63.) 

Attorney fees and incentive payment: 

Plaintiff seeks 30% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)   
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Counsel has provided an estimated lodestar of $261,250, based on 475 hours of billable 

hours at a rate of $550.  The amount sought here, however, is only $145,500.  Based on the 

information provided, the fee is appropriate. 

Plaintiff Tovar requests a $10,000 representative incentive payment.  Such requests are 

governed by the criteria set forth in Clark v. American Residential Services LLC (2009) 175 

Cal.App.4th 785, 804-807.  Mr. Tovar explains that he has been very involved in working on the 

case, but does not estimate his total number of hours.  He recounts that defendant offered he 

and other employees (including the other class representative) amounts to settle their claims, 

but he refused.  (Had he settled, the action might not have been able to proceed, absent 

substituting in another representative.) Mr. Tovar has released his other claims.  All things 

considered, the payment is approved. 

Discussion: 

Counsel states that the gross recovery is 17% of the value of the “primary” claim, and 

9.6% of all claims, i.e., including “the more speculative claims for missed meal and rest periods, 

and wage statements and waiting time penalties.”  Counsel provides a detailed analysis of 

calculation of the maximum value of the claims. The supplemental declaration provides 

information about the need to discount the claims, based on lack of evidence for some issues 

(e.g., concerning the length of the workshifts), and, primarily, concerning the financial status of 

the defendant.  In essence, Defendant has financial difficulty, such that a bankruptcy filing could 

occur. 

A somewhat unusual feature of this settlement is that the settlement funds will be paid 

over time.  There will be an initial payment, 36 monthly installment payments, and a potential 

third payment of up to $80,000.  The only provision concerning a failure to pay is that if 

defendant misses three consecutive monthly payments, plaintiff may “file a stipulation of 

judgment.”  In the supplemental declaration, counsel has described the stipulation more clearly.  

In addition, counsel has shown (and defense counsel concurred at oral argument), that the 

judgment is written such that the claims in this action will not be dischargeable in bankruptcy.  

This is a significant provision. 

In addition, the Court is concerned that the extended time period for payment will 

increase the number of class members who cannot be contacted, but there appears to be no 

reasonable alternative.   

 Counsel attests to having obtained information showing defendants’ financial situation 

reviewed last three years of tax returns. (Molteni Dec., Par. 13.)  This information was provided 

to the Court for in camera inspection, and was returned to plaintiff.  Without disclosing the 

contents of the information, it supports counsel’s expressed concerns.  

 Because there is a potential cy pres recipient (The Impact Fund), counsel must comply 
with Code of Civil Procedure section 384, which will require that plaintiff submit an amended 
judgment at that time.  In addition, pursuant to Code of Civil Procedure section 382.4, counsel 
for all parties shall advise the Court of whether they have “a connection to or a relationship with 
a nonparty recipient of the distribution that could reasonably create the appearance of 
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impropriety as between the selection of the recipient of the money or thing of value and the 
interests of the class.”  

 With respect to the overall fairness of the settlement, the Court’s initial reasoning for 
approval applies, and the lack of any objections to the settlement tends to confirm this. 

 The approval process, however, has been greatly complicated by the failure of 
Defendant to make some of the required payments.  As noted above, the agreement provides 
for periodic payments, and provides that if Defendant defaults in its payments, plaintiff may have 
a stipulated judgment entered.  The first of 36 monthly payments was due on January 15, 2020.  
Based on the schedule set in the order granting preliminary approval, the final hearing on 
approval was to be held on May 21, 2020.  The parties twice stipulated (on April 24 and July 7), 
to continue the hearing date, each time reciting that defendant was in compliance with its 
installment payments.  Thus, a specific part of the settlement agreement as originally written, 
and as recognized in the two subsequent stipulations to continue the motion, was that defendant 
was required to make payments even before the agreement was given final approval by the 
court.  Defendant Missed the August and September payments, and the $40,000 lump-sum 
payment that was due October 1, 2020.  (Presumably, by the time of this hearing, the October 
15, 2020 payment will have been missed as well.) 

 The parties agree to these facts, but their reactions to it diverge.  Defendant asks the 
Court to deny the motion to approve the settlement, arguing that under paragraph 36 of the 
agreement, if “any conditions to the Settlement are not satisfied” then “this Settlement shall be 
void.”  (Par. 36.) Defendant further argues that the settlement is no longer fair to all parties. 
Plaintiff, on the other hand, asks the Court to go ahead and enter final approval, but to permit it 
to proceed according the terms of the agreement to enter the stipulated judgment to which the 
parties agreed.  Indeed, Plaintiff filed an ex parte application to enable his motion to enter the 
judgment to be heard on the same date as this hearing.  The Court issued an order shortening 
time, and that request is scheduled to be heard on November 5th.   

 There are two difficulties with Defendant’s effort to use the “failure of condition” provision 
to justify denial of final approval.  First, the purpose of such a provision is to enable a party 
aggrieved by the other party’s failure to satisfy a condition to void the agreement.  It is not to 
allow the party with a duty to perform a condition to in essence opt-out of the agreement simply 
by failing to perform.  Second, as with any document, the more specific provisions prevail where 
they conflict with the more general provisions.  Paragraph 14(d) of the agreement specifically 
provides that “if Defendant has failed to make timely payments of the monthly settlement 
amount for three (3) consecutive months and after Plaintiff have given 14 days’ written notice to 
Defendants of the default[,]” then plaintiff would have the option to file the Stipulation of 
Judgment with the Court.  The parties specifically considered this particular failure of condition, 
and this remedy prevails over the “voiding” remedy provided in Paragraph 36.  As to 
Defendants’ claim that the settlement is no longer “fair” to all parties, it appears to the Court that 
it would be more unfair to fail to proceed with the settlement. 

The motion to approve the settlement is granted.  Plaintiff is to prepare an order 
reflecting the terms of the tentative ruling.  Before entering a final judgment, however, the Court 
will hear Plaintiff’s motion for entry of stipulated judgment on November 5. 
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 3.  TIME:  9:00   CASE#: MSC18-00216 
CASE NAME: CHEVRON U.S.A. VS WILLIAMS SCO 
HEARING ON APPLICATION TO PERMIT DAVID P. MATTERN TO APPEAR ( 
PRO HAC VICE) 
* TENTATIVE RULING: * 
 
 Granted. 

  

 4.  TIME:  9:00   CASE#: MSC18-02264 
CASE NAME: MACKIE VS GOLDMAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MACKIE FILED BY 
HANOVER INSURANCE COMPANY, INC., HANOVER INSURANCE COMPANY, INC. 
* TENTATIVE RULING: * 
 
Intervenor and Defendant the Hanover Insurance Group’s Demurrer to Plaintiffs’ Doe 
Amendment is procedurally defective as it lacks written notice to Plaintiffs as required by Code 
of Civil Procedure § 1005. The Court is in receipt of Plaintiffs’ objection regarding Hanover’s 
demurrer as well as its proposed Second Amended Complaint, which it purports to file pursuant 
to CCP § 472. The demurrer is moot. The Second Amended Complaint is deemed filed as of 
October 8, 2020. Any further amendments will require leave of Court.  
 

  

 5.  TIME:  9:00   CASE#: MSC18-02266 
CASE NAME: SOURIAC VS DISCOVERY BUILDERS 
HEARING ON MOTION TO/FOR COURT TO ENTER PROPOSED CASE 
MANAGEMENT ORDER FILED BY CASSANDRE SOURIAC 
* TENTATIVE RULING: * 
 
Hearing required.  Defendant has not filed any opposition to the motion, but ordinarily such 
orders are entered with the consent of the parties.  If there is no agreement by the time of the 
hearing, the Court will consider any remarks made at the hearing and enter an appropriate 
order. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-00553 
CASE NAME: ESQUIVEL VS CONTRA COSTA COUNTY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Hearing required.  Generally, the motion meets all requirements for approval.  The Court, 
however, noticed that the total recovery appears to fall well short of the estimated lifetime care 
expenses, and requests that counsel advise the Court of how these expenses will be met.  For 
good cause, the Court waives appearance by the minor and the guardian ad litem. 
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 7.  TIME:  9:00   CASE#: MSC20-00274 
CASE NAME: HANCOCK VS. SERVICELINK 
HEARING ON DEMURRER TO COMPLAINT of HANCOCK FILED BY SERVICELINK 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by ServiceLink (“Defendant” or 
“ServiceLink ”). The Demurrer relates to the Complaint filed by Plaintiff Anne Hancock (“Plaintiff” 
or “Hancock”). Plaintiff is in pro per. The Complaint alleges a cause of action for deceit and 
concealment against Defendant. Plaintiff has filed a one paragraph opposition. 

Defendant demurs pursuant to Code of Civ. Proc. § 430.10(a), (c), (e) and (f) on several 
grounds, including that the Complaint is barred by the doctrine of res judicata. For the following 
reasons, the Demurrer is sustained, without leave to amend. 

Request for Judicial Notice 

Defendant requests judicial notice of several documents from the Contra Costa County 
Recorder Office. This Request is unopposed. Defendant’s request for Judicial Notice is granted. 
Evid. Code §§ 452, 453.  

Factual and Procedural Background 

Plaintiff previously owned the real property located at 4400 Galileo Drive, Antioch, CA 94509. 
She purchased the property on August 7, 2008. (RJN Ex. 1.) At that time, Plaintiff obtained a 
mortgage loan in the amount of $240,000 from Wachovia Mortgage, FSB on August 7, 2008, 
secured against the property. (RJN Ex. 2.) Plaintiff subsequently refinanced her loan in 2010 
with Tri Counties Bank, who recorded a Deed of Trust on February 25, 2010. (RJN Ex. 3.) Then 
in 2014, Plaintiff refinanced her loan with Fremont Bank, who recorded a Deed of Trust on 
August 29, 2014. (RJN Ex. 4.) On November 4, 2019 Fremont Bank recorded a Notice of 
Default. (RJN Ex. 5.) On February 6, 2020 Fremont Bank recorded a Notice of Trustee’s Sale. 
(RJN Ex. 6.) The Property was sold at a trustee’s sale on February 26, 2020 and a trustee’s 
deed conveying the Property to a third party was recorded on March 11, 2020. (RJN Ex. 7.) 

The Court previously sustained Defendant Freemont Bank’s Demurrer to Plaintiff’s Complaint on 
the grounds of res judicata without leave to amend. 

Analysis 

“Under the doctrine of res judicata [claim preclusion], ‘all claims based on the same cause of 
action must be decided in a single suit; if not brought initially, they may not be raised at a later 
date.’ [Citation.] [¶] A claim raised in a second suit is ‘based on the same cause of action’ as 
one asserted in a prior action if they are both premised on the same ‘primary right.’ [Citation.] 
‘The plaintiff's primary right is the right to be free from a particular injury, regardless of the legal 
theory on which liability for the injury is based. [Citation.]’” (Gillies v. JPMorgan Chase Bank, 
N.A. (2017) 7 Cal.App.5th 907, 914.) 

In Gillies a homeowner brought four successive actions against the same lender, each seeking 
to prevent the lender from foreclosing in connection with the same loan, though on different 
theories. (Id. at pp. 910-911.) The appellate court held that “each sought to vindicate the same 
primary right.” (Id. at p. 910; see also id. at p. 914.) 
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A cause of action is delimited by the “primary right” theory, in which a plaintiff’s primary right is 
determined by the harm suffered, regardless of the number of legal theories asserted. Craig v. 
County of Los Angeles (1990) 221 Cal.App.3d 1294, 1301; Wulfjen v. Dolton (1944) 24 Cal.2d 
891, 894. The primary right theory is a theory of code pleading that has long been followed in 
California and provides that a cause of action is comprised of a “primary right” of the plaintiff, a 
corresponding “primary duty” of the defendant, and a wrongful act by the defendant constituting 
a breach of that duty. (Lincoln Property Company v. The Travelers Indemnity Company (2006) 
137 Cal.App.4th 905, 912.) The primary right is simply the plaintiff’s right to be free from the 
particular injury suffered. (Ibid.) It must therefore be distinguished from the legal theory on which 
liability for that injury is premised, even where there are multiple legal theories upon which 
recovery might be predicated, one injury gives rise to only one claim for relief. (Ibid.) The 
primary right must also be distinguished from the remedy sought. The violation of one primary 
right constitutes a single cause of action, although it may entitle the injured party to various 
remedies. (Ibid.) In sum, there is only a single cause of action for the invasion of one primary 
right, even if multiple theories of recovery are asserted. (Citizens for Open Access Etc. Tide, Inc. 
v. Seadrift Assn. (1998) 60 Cal.App.4th 1053, 1067.) 

Res judicata applies if (1) the decision in the prior proceeding is final and on the merits; (2) the 
present proceeding is on the same cause of action as the prior proceeding; and (3) the parties in 
the present proceeding or parties in privity with them were parties to the prior proceeding. 
(Federation of Hillside & Canyon Assns., supra, 126 Cal.App.4th at 1202.) 

Here, Plaintiff and Fremont Bank were parties to a suit in this Court where Ms. Hancock alleged 
deceit and concealment. (RJN Ex. 9.) Therein, Ms. Hancock alleged that “[a]fter the purchase of 
this home Plaintiff never received [a Deed, Deed of Trust and Grant Deed] and inquired about 
them but the buyer was unwilling to submit copies to the Plaintiff.” (RJN Ex. 9 at 2.) In the 
instant lawsuit against ServiceLink, Plaintiff alleges that “Defendant deceived Plaintiff for not 
giving [the Title] to the Plaintiff when the Plaintiff was rightfully entitled to it.” (Complaint at 2.) 
Plaintiff’s concealment claim is also substantially similar, relying on her allegations that the Loan 
is invalid and that Fremont Bank cannot foreclose. (See Complaint at 2-3.) 

While res judicata would not appear to apply because ServiceLink was not a party to the prior 
lawsuit, Plaintiff does appear to be collaterally estopped from asserting her claims for deceit and 
concealment. For the Court to apply collateral estoppel, the following elements must be met: (1) 
the issue sought to be precluded from relitigation must be identical to that decided in a former 
proceeding; (2) the issue must have been actually litigated in the former proceeding; (3) the 
issue must have been necessarily decided in the former proceeding; (4) the decision in the 
former proceeding must be final and on the merits; and (5) the party against whom preclusion is 
sought must be the same as, or in privity with, the party to the former proceeding. (Lucido v. 
Super. Ct. (1990) 51 Cal.3d 335, 341.)  

Plaintiff raised the same issues of deceit and concealment in her case no. C18-02245 where it 
was actually litigated, necessarily decided, final and on the merits, and against most of the same 
Defendants. Plaintiff has failed to allege facts sufficient to state her claims for deceit and 
concealment. 

 


